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Unfair Contract Protections for Small Business People
This submission responds to the proposal by the Federal Government to implement its
policy to extend unfair contract protections to small business people. The policy is in
fact a 2013 Coalition election commitment which was again committed to in the 2014
Federal Budget.
The Federal Treasury released a Consultation Paper, ‘Extending Unfair Contract
Term Protections to Small Businesses’ in May 2014, inviting responses to the policy
and various implementation options.
Independent Contractors Australia (ICA) is a strong supporter of the policy.
Specifically, ICA strongly endorses the policy to extend to small business people the
unfair contract protections currently available to consumers under Australian
Consumer Law (ACL).
This submission is in three parts:
Part One:
Overview of ICA’s views. The principles of unfair contract
protections.
Part Two:
Responses to specific questions in the Treasury Consultation Paper.
Part Three:
Examples of unfair contracts and situations.

PART THREE
Unfair contract examples/situations
This section provides examples of unfair contract situations and unfair contract
clauses. Included here are:
• 1. Stories from the small business (contract) frontline: Some examples of
contractual disputes where the contracts may have arguably been ‘fair’, but the
way in which the subsequent disputes unfolded or were handled has the effect
of creating perceived unfairness by the small business people concerned.
These examples are included to give a backdrop to the practical way in which
contractual disputes can unfold.
•

2. Examples of unfair contract clauses: taken from actual contracts affecting
small business people, where the clauses could arguably be considered ‘unfair’
under the proposed unfair contract laws. Some clauses considered below
would not be ‘unfair’ but would instead set a ‘tone’ for the commercial
relationship.
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3.1 Stories from the small business (contract) frontline
Over many years self-employed small business people have provided us with details
of situations in which they believed they had been treated unfairly. ICA sought to
provide assistance where we could—mostly by talking the situations through with the
individuals concerned. These discussions were directed to assisting them to clarify
their position and what they wanted to achieve, how it might be possible to remove
emotion from the situation, and how to focus on achieving the best possible
commercial solution to their problems.
The examples we include in this section, some short and others with more detail, are
intended to give a ‘taste’ of the practical business situations in which people can find
themselves. In these examples the contract may or may not be ‘unfair’. The point in
this section is to provide a background to contractual disputes. Section 3.2 (below)
examines unfair contracts (and clauses) in specific detail.
Situation 1
Tangling with the Federal Department of Education (DEEWR)
“I was engaged for an assignment where the client (DEEWR) was not entirely
sure what they wanted. I was brought in to perform a project management role
but then asked to perform a business analyst role. I was forming the distinct
impression that the department was in a state of chaos.
I had signed a 6-month contract. In about week four I was asked to perform
work that was not only outside the scope of the contract but not within my
skill set. At the end of that week the responsible officer called me in and said
that the section had changed its mind and did not think that I was really
needed for the role.
I stated that I had a contract and was relying on the work. I was told that the
Department could terminate my contract with no notice. I objected to this and
asked to speak with the SES officer responsible.
The discussion with the SES officer went along the lines of the Department
needing to reconsider what they really needed done. I was thanked for my
contribution but simply asked to leave. I stated that I relied on the contract for
my income but was told that it was just one of the exigencies of contracting
and that the department could terminate at will.
When I made representations to the deputy secretary I was told that the
assistant secretary needed to handle the matter and it appeared that he did not
want to be involved.”
Situation 2
Lost Battle with Department of Defence
“A recruitment firm contacted me and asked whether I could urgently take up
a role at the Department of Defence. I attended an interview and was asked if I
could start the following week.
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I advised the recruitment firm that I had a holiday planned and was not
wanting to start work so soon. When I explained that I would be going to
Europe for 2 weeks after the next week, I was asked to start anyway and
resume when I returned from overseas. I worked for a week before going on
my pre-booked holiday.
While overseas a problem emerged with being able to return to Australia. I
contacted the recruitment agent and explained my situation. I was asked to
contact the Defence officer and advise when I would return. At my expense I
did so and explained that I could be back by Thursday (rather than Monday). I
was subsequently sent an email by the recruitment firm stating that the
contract had been terminated.
Defence subsequently refused to pay for the week of work I did.”
Situation 3
Driven to distraction by Education Department school bus service
“Gosh Ken, where do I start? My wife and I drive a country school bus under
contract to the NSW government Education Department.
Our contract is not only unfair, it is neither clear nor transparent. It’s
embedded with ambiguities and even acknowledged by one of the Principals I
deal with as being "draconian". We have been downtrodden for many, many
years but our new contract takes the cake. Not only do they breach the terms,
they now use to their advantage those very ambiguities they deliberately
included.
The contract opposes every code applicable to both the industry (transport)
and the Government Guidelines they are meant to follow. Being a
Government Department (Education) they ignore any complaints simply
because they can.
You may be questioning the above references (transport and education), but it
is in fact the reason for the problems. Ex-school teachers are managing a
transport business. Anyone else could see the problem here but, well ........... it
appears school teachers believe their background in education makes them
experts in every field.
We asked for guidelines to accurately clarify terms to prevent staff
'misinterpretations'. Boy did that backfire. Those same guidelines are now
used by them to 'formalize' their desired amendments. It's now open slather for
them to change whatever they like and it makes not one iota of difference if
we disagree.
Going to the Minister is no help. He advises that we must address the issues
with those creating the issues. Go figure that logic? It is especially odd
behaviour for a Minister who not long ago came under fire in the media for
problems his staff caused, yet he is still burying his head.
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It is relentless persecution with the abuse of power by low-level public
servants at the helm. Daily threats for loss of contract means the encumbered
operator must succumb or be left with no contract and huge debts.
The big hoo-hah 2 years ago saw the Premier bring in the 'Big Guns' to rectify
things with all the lovely promises highly publicized. Once the media circus
had died down it was 'back to business' for this Department undermining the
Premier’s work making sure operators saw none of what was promised.
Perhaps if we were contracted to a private company things would be different,
but when contracted to the government, you haven't got a chance in hell of
being treated fairly.”
Situation 4
I owe you money, but ‘get lost’
ICA member and independent contractor Domenic (we’ve changed his name), came
to us with a contract dispute. He’s owed money by a client. He worked on a
commission arrangement selling real estate and seems to have been successful. When
he left a business he worked for he was owed money on sales he’d made, but
commissions weren't paid until the transaction with the homebuyer finally went
through. (That’s fair enough!)
Domenic supplied us with email correspondence with the builder that clearly shows
the builder accepted that commissions were owed to Domenic. (We’ve changed the
name of the builder too.) After almost 12 months of correspondence, however, the
builder says a clause in the contract means he no longer needs to pay Domenic.
(Check emails 9, 10 and 11 below.)
‘Domenic’ is the self-employed sales person. ‘Albert’ is the home builder.
“1) From: Domenic To: Albert
Sunday April 2011
Hi Albert
Can you please send through my commission statement, as we discussed on
my exit from your business. There is commission outstanding which I have
full records of.
2) From: Albert
To: Domenic Monday, April, 2011,
Here is it Domenic.
No commissions for April but given the (A) clients should be settling land in
the next couple of weeks and the (B) client in early May, there should be
commissions payable in May.
3) From: Domenic To: Albert
Tuesday, 19 July 2011
Hi Albert,
How's business? Could you please give me an update on my outstanding
commission balance(s). When they are likely to settle, what’s owed etc.
4) From: Albert
To: Domenic Wednesday 20 July 2011
So in summary.
We have paid you a refundable retainer of $34,000.
4

If every live job of yours above went to site, we would have paid/will pay you
$37,000
5) From: Albert
To: Domenic Wednesday, 20 July 2011,
Hi Domenic
All is well here. I’ll give you a summary. The table below is a summary of all
jobs you took a deposit on. The jobs highlighted in blue have cancelled (I’m
sure you’re already are aware of these as they were cancelled jobs before you
left.)
6) From: Domenic To: Albert
2 November 2011
Hi Albert
Hope you are well. I noticed George is working for you guys, say g’day for
me. I'm still up here in Qld. Just wondering if the final commission on the
additional sold land is payable yet? Can you please update me. Below is the
sales spreadsheet.
7) From: Albert
To: Domenic 3 November, 2011
Hi Domenic
Stage 3 at ….. is titling only in March 2012 so I’d suggest diarise to touch
base with me in March 2012 again
8) From: Domenic To: Albert
27 March 2012
Hi Albert,
Apparently Stage 3 at ….. has titled. Please find attached a final invoice for
Lot 348.
9) From: Albert
To: Domenic 27 March, 2012,
Hi Domenic
You’re 100% correct - this morning we were advised by phone that land had
titled (it’s not yet on land data, but we’ll take the developer’s word that it has
titled).
However I’d like you to review your agreement, specifically Schedule 3 Item
b) and advise me if you still believe that commission is payable. I think we
might have a problem here where the job has not become a converted sale and
more than 6 months has passed since the termination of the Independent
Contractor Agreement.
10) From: Domenic To: Albert
28 March 2012
Hi Albert
I have just received independent legal advice regarding the nature of my
agreement with you. Schedule 3 - item b is legally unenforceable and therefore
I have been directed to the Small Business Commissioner (Vic). If I do not
have confirmation of your intentions to pay the outstanding invoice by close
of business, Friday ……. the Commissioner's office will be in contact with
your company regarding mediation and may elect to investigate your subcontractor agreements in general and or take the matter to VCAT or a higher
jurisdiction. I look forward to a positive outcome.
11) From: Albert
Dear Domenic

To: Domenic 28 March 2012
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So what you’re saying is that for the last two years, your contract was valid
but now it’s not. We won’t be paying your invoice for several different
reasons.
Anytime, it’s pointless sending more e-mails so here’s what I propose:1. Lodge your case in whatever legal format you choose.
2. We will respond accordingly.
Do not contact me directly again. Please direct all communication via your
solicitor/lawyer at which point we’ll have our legal representatives respond.”
Situation 5
Telco Scam 2012
This case involved a high profile ‘telco’ scam targeted at small businesses in regional
Australia. The scam involved a telco company approaching small business people
selling them telecommunications equipment and services. However, once a large
number of businesses had been signed up, the telecommunications company
‘disappeared’ and services were not supplied. Yet the small business people
discovered that they had become committed to highly expensive leasing agreements
with Macquarie Bank. The bank proceeded to prosecute the small business people. In
many instances the financial contracts had been fraudulently created. That is, the
small business people had not actually signed the financial contracts or the contracts
had been changed after signing. The scam was exposed on an ABC Four Corners
program before regulators moved in.
It would appear (and it is arguable) that the small businesses had been targeted instead
of consumers because the ACL unfair contract protections for consumers would have
made the ‘scam’ financial contracts void. But without these protections for small
business people the scam was possible.
Here’s one piece of correspondence, among many, in which ICA was engaged to see
if we could assist.
“Hi Ken,
I am the President of the ….. and association an I am the first point of call for
most victims caught up in this scam.
I am asked for advice from these victims and I point them in the right direction
to seek help, and maintain a data-base on the victims.
I will leave the legal talk to the solicitors, but would appreciate a rundown of
how the Independent Contractors Act may help and how it differs from the
Trade Practices Act and Consumer Credit Law – in layman’s terms of course.
Would these types of Contracts be covered as an Independent Contractor
Contract as I assume these would be mainly for the Building and Construction
Industry.
Of particular help would be your opinion on these types of clauses:
The contracts that are signed are predominantly for a 60-month period,
however, there is a clause that states 6 months’ written notification of
termination must be given prior to the expiry date (and no more than 9
months) otherwise the contract will roll over for another 6-month period, and
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then notice has to be given within 3 months, etc. ie this is a never-ending
contract rather than a 60-month contract.
The victims are told the equipment is theirs to buy for $1.00 + GST at the end
of the contract period by the sales rep and this can’t be written into the
contract, otherwise it isn’t a 100% Tax deduction and it would be a HP instead
of rental agreement, which means only the interest is tax deductible. At the
end of the contract, they are then told they have to pay 3 – 10 times the new
cost of the equipment as a payout figure. The ones where the Telco closed that
continued to pay have already paid $30,000 for a $2000 TV and then have to
pay another $5000 to buy it back. On top of this being misleading and
deceptive conduct, the Finance Company says the equipment belongs to them
and the victim has only been renting it.
There is another clause that says the Renter is responsible to fix the item if it
breaks down during the contract period. If the renter owned the equipment for
$1.00 + GST at the end of the period, I could understand that. However, the
Finance Company will not honour the (mainly) verbal buyout agreement. If it
was a true Rental agreement and the Finance company was receiving rental
income on a monthly basis from the equipment, surely it is their responsibility
to repair and maintain their equipment. If equipment was rented from
Kennards and it broke down, they would either repair or replace the faulty
unit, and not charge rental for the period it was not working. Can they have it
both ways??? Surely this is also an unfair clause in the contract.
Under Consumer Credit Laws, in Victoria, if a “Domestic” item is supplied to
a business it is still classed as a Consumer Contract and certain conditions
must be met like minimum 10pt font and a Cooling Off period, otherwise the
contract is unenforceable. In other States it excludes Business contracts.
If you have other ideas that may be able to help us that would be great and I
look forward to hearing from you.”
Situation 6
Commercial fisherman caught in a net
“I am a wife of a Commercial Skipper (prawn and live trout), and have been
for the last month trying to find information or help with Trawler owners of
how they pay us.
We have been back in the fishing industry full time in the 7 years and can’t
understand how owner’s are getting away with charging their crew for fuel.
We can’t claim it back on Tax as we need a special permit/license to obtain
fuel tax back.
Once the owners have taken their percentage of fuel or the whole amount of
fuel off, whatever is in the owners “Share Fisherman’s Agreement” (I have
copies of some of these) the amount the crew is getting is extremely low (our
deckhand got paid $890 for a months work), then is stated in this “Agreement”
that crew are to pay their own super and tax whether they are on TFN/ABN.
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The fuel is taken off the top of the catch, so if they work 30 days, $30,000 for
fuel, if they catch $45,000 worth of product they get fuel taken off, some only
take a percentage off, then they get their percentage of the $15,000.This is not
how it used to be, we never use to get charged for fuel. We used to have the
unload invoice of how much the product was sold for but apparently that isn’t
done these days.
I have contacted and reported to ATO and they said all they get is the final
amount of what they are getting paid and that the owners are double dipping
into the system.
Fairwork had no idea that owners were doing this and even if the owner’s
have “Share Fisherman’s Agreement”, that fuel should not be deducted and
have had no information that the fishing Industry was doing this.
I have rung every Fishing Industry Govn section and EVERY union trying to
find someone who helps rights of Skippers and Deckhands and couldn't
believe it when they all said that NO-ONE is looking after Commercial
Fishing Employees. Not even in the Trawler Assoc, all the owners are
protected and helped but nothing for Fishing Employees. Industrial Relations
had nothing.
I have started a Facebook page Queensland Skippers, Deckhands and Crew
trying to inform the fishermen of their rights and they cannot believe the
information that I have found in a month, some of the skippers said they have
been trying to fight this for 7 years but only getting info off Govn sections and
not actually reporting it. I have found all info myself, but something has to be
done, with most of the Skippers and Deckhands being out for long periods of
time and not getting paid much they find it very hard to follow up on
complaints.
My father owns truck company and he said it’d be like charging his drivers for
fuel before they got paid.
It seems that Fishing Owners have their own rules and are the only one’s to
benefit these days.
But something has to be done to HELP the Skippers and Deckhands rights,
they seem to be the FORGOTTEN WORKFORCE of Australia.
Please help! Any information or help getting this changed would be
appreciated...”
Situation 7
Refused copy of contract
“FROM: Kelvin
I am the owner of a small beer delivery business which I have been doing for
over 20 years. I have just been looking at your website and was wondering if
you could help answer a question for me. I am being made to fill out a new
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form titled Pre Trip Declaration. I filled my section out and signed it. The staff
would not complete the form in front of me and give me a copy. Am I entitled
to a copy of a completed declaration form?
Without a copy of the complete form, which I will never see again, how could
I defend myself against any allegations in the future?”
Situation 8
Impractical local council
“G'Day Ken,
Jeff from …... I must say that I find the info in your newsletter emails very
interesting. Also that the problem facing contractors is worldwide.
Any way I spoke to you, some time ago now, about some issues we have with
some local gov. contracts. Hopefully I've got one attached.
I would call it an 'employment' agreement rather than a contract because there
is no provision for any contractor terms and conditions, it is all councils terms
& conditions.
We feel that their demands for details of our financial affairs very intrusive
(some actually want permission for periodic access to accounts). One reason
they want to know this is because it could be 3-4 months down the track
before they pay anything. So they want to know whether the contractor can
survive long enough to get the job done. (If you get any house renovations
done tradies often want some upfront payment for materials and progressive
payments as well.)
Also it is one thing to ask for references but it is another thing altogether to
ask for the financial details of our dealings with other clients.
Varying amounts of public liability is also a nuisance and I'm not sure that it is
not used as a means for eliminating some applicants.
The big bugbear is OH&S. Some councils just seem to go overboard and again
it is very intrusive. What we do within our business, against what is pertinent
to the actual job in hand.
Again small one or two person businesses do not need some of requirements
of larger employers and often feel that they are discriminated against because
they are small & efficient. Also councils are usually unionised and the
conditions in tenders are made so council inefficiency is not shown up.
It is only the bigger city type councils that go on & on with all this paperwork.
The only paperwork rural councils ask for is currency of workcover, public
liability & operating licence. They show you what they want done, we give a
rough costing, they make out a purchase order for x dollars and we start. All
done in half a day.
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Another point about the …. contract is that half the work is actually on private
land and I would question the extent of their authority. Their knowledge of
farming practice is next to nothing. The …. feel that a lot of this "contract" is
unfair or at least negotiable but we don't know how to go about challenging
it.”
Situations 9 and 10
Preliminary ICA comment
The following two case studies of disputes involved IT specialists working for
Australian government departments. Both were engaged through third party (on-hire)
entities under contract arrangements as described above. That is, the contract between
the Australian government entity and the on-hire company was the ‘Centrelink’
standard form contract. The on-hire entities had their own contracts that reflected the
Centrelink contract.
In each of these examples, the contracts were not specifically called into question in
terms of their fairness, but because the way in which the disputes unfolded or were
handled has created the perception of unfairness by the small business persons
concerned.
Situation 9
Case Study 1: Commercial dispute with Australian Competition and Consumer
Commission
ICA wrote about this case in 2010. We can now reveal that the government
instrumentality concerned was the Australian Competition and Consumer
Commission. In June 2010, we wrote to the head of the ACCC explaining the case,
hoping that some sort of commercial outcome could be achieved. There was never a
reply from the ACCC.
When we published the letter in 2010 the case was proceeding to the courts. Therefore
our published letter removed identification of all parties. The published letter read as
follows:
1 June 2010
Dear Y,
We would like to draw to your attention, and seek your review of, a situation
concerning the managerial practices of the government department in the way
it engages self-employed people and whether those practices are by their
nature unfair.
The specific situation concerns a self-employed IT specialist, Mr Contractor,
who was engaged to undertake work for the government department through a
contract management company.
Arguably, Mr Contractor has been subject to unfairness in the way he has been
engaged and treated. He is in dispute with the contract management company,
but it affects the government department. The specifics of Mr Contractor's
situation raise broader issues of managerial fairness in the way the government
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department conducts its affairs with self-employed people. We seek your
review of the government department's practices in this respect.
By way of background, Independent Contractors Australia is a not-for-profit
advocacy and lobbying group dedicated to securing fair and equitable
treatment for self-employed people in Australia. Our primary focus is public
policy issues, but we also look at how commercial custom and practice affects
self-employed people in practical ways. Our interest is the achievement of
good contractual arrangements that work to the mutual benefit of all parties.
We do not act for or represent Mr Contractor. Mr Contractor is a member of
ICA but that membership (which is $50 per year) does not extend to us
providing professional advice or representation over an individual's
contractual circumstances.
Looking at the IT sector across Australia in more general terms, it is common
for IT contractor engagement to occur through third-party contract
management companies. The end user does not have a contract with the
supplier of the services (the self-employed person) but with the contract
management company. This is a legitimate and mostly efficient commercial
arrangement. However, we (that is, ICA) receive regular complaints from IT
self-employed people who say that the contracts that they are required to sign
are inherently unfair. The contract management companies say that the
contracts that they have reflect the terms forced on them by the end user.
When receiving complaints from self-employed people, it is rare for them to
be prepared to commit to paper, as they fear reputational damage and being
frozen out of work opportunities. In the case of Mr Contractor, he has been
prepared to stand up for his contractual rights---which is why we write to you.
In summary, we think this is Mr Contractor's position:
•
The government department has a contract with the contract
management company (we presume) for the supply of IT specialists
from time to time.
•
The contract management company engages the IT specialists who do
the work for the government department.
•
In this instance Mr Contractor sought to engage with the contract
management company under his standard conditions of service in the
absence of any other contract being provided.
•
The contract management company sought to impose a contract on Mr
Contractor after he began work for the government department, some
of the terms of which Mr Contractor was not prepared to accept.
•
Primary amongst the terms, we understand, was a clause that allowed
the contract management company to terminate the contract at its sole
discretion, even though the contract was for a fixed term. It is this
clause, amongst others, that raises our concerns about unfairness.
•
Mr Contractor was dismissed by the contract management company
after he began work for the government department because,
fundamentally, he would not accept the terms of the contract which he
considered to be unfair.
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•

Mr Contractor is now in dispute with the contract management
company.

We appreciate that in the strict legal sense the government department is not
party to the dispute between the contract management company and Mr
Contractor. There is presumably no contract between the government
department and Mr Contractor, for example. However, from a practical and
managerial perspective, Mr Contractor was doing work for the government
department. It was the fact of this work that caused Mr Contractor to be
engaged, and from which the question of unfairness arises.
Mr Contractor is in an odd situation. He is, like all self-employed people, the
supplier of services/products but he is also in a consumer-like position. He is
the weaker party presented with a take-it-or-leave-it, standard form contract.
That contract has arguably inherently unfair terms in it---for example, the
capacity of the corporate buyer to terminate the contract immediately and
often without cause, even where the contract is for a fixed term/result. He has
no practical capacity to negotiate the contract or to enforce any rights under
the contract because the contract terms give him no rights.
If this were judged to be unfair, (for example, in a court) the government
department is indirectly and probably inadvertently a party to the arguable
unfairness.
In considering what is 'fair' for self-employed people, we draw in part from the
principles established under the unfair contract provisions of the Independent
Contractors Act. We see strong parallels with the ideas of fairness that apply
under the franchising code. There are also strong, similar concepts of fairness
under consumer law. Broadly, the principle is that the potentially weaker party
in the transaction processes is entitled to measures of reasonable protection
through the terms of the commercial contract.
The issue is one of ensuring reasonable balance in commercial relationships.
Both parties should have responsibilities and liabilities towards each other. In
relation to self-employed people, we do not seek special treatment or privilege
for them but rather the right to secure reasonable terms in their contracts. This
is the right we believe Mr Contractor was and is seeking.
In writing to you and raising Mr Contractor's situation we seek the following:
•
We would like to see a commercial resolution of Mr Contractor's
situation without recourse to legal avenues. If it were appropriate for
the government department to encourage a commercial settlement, we
would be pleased for this to occur. But that is for the government
department to judge what is appropriate.
•
We believe that the government department would be concerned
should its managerial practices have indirect and inadvertent unfair
outcomes. We would be pleased if the government department
reviewed the way it engages self-employed people with a view to
ensuring that fairness is operative in the contractual arrangements it
employs. We would be particularly keen for the government
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department to ensure that the practices of those third parties its uses for
engagement purposes (such as contract management companies) also
comply with the fairness principles to which the government
department subscribes.
•
There is a broader public policy issue of what constitutes contractual
fairness for self-employed people. We believe that discussion of this is
only in its infancy. We would be pleased if the government department
were to place this as a key item for consideration in its ongoing policy
development work and how this relates to good public policy design
and outcomes.
As previously stated, our motivation is to see a successful resolution to Mr
Contractor's situation, along with improvements in commercial custom and
practice, together with good public policy design which may assist this.
We are available to assist where this might be constructive and would be
happy to meet with the government department should this be thought
desirable.
With thanks.
Regards
Ken Phillips
Executive Director
Independent Contractors Australia
Situation 10
Case Study 2: "Tom" vs Department of Education, Employment and Workplace
Relations (DEEWR)
These are the facts as ICA understood them in 2009:
• Tom is a high-end information technology specialist. He is, and wants to be, a selfemployed independent contractor. He sees independent contracting as central
to his professionalism.
• In July 2009 a recruitment agency approached him for work under a 9-month
contract with DEEWR. He had not dealt with the recruitment agency before.
• Tom attended an interview at DEEWR. After that interview, DEEWR requested
that he return as they had a "more important" position that they wished to
discuss. At the second interview they informed him that due to his highly
specialized skills they would prefer to offer him a different and more
specialized contract for 3 months' work with a 3-month extension.
• Tom said that he was interested, subject to the contract details being finalized.
DEEWR indicated that they wanted him to start almost immediately.
• After a few days delay, the contract had not been forwarded to Tom. However
DEEWR wanted the work to start as there was some apparent urgency to it.
Tom began the work on the understanding that a contract would be
forthcoming shortly.
• Payments to Tom were managed through the recruitment agency. That is, Tom
invoiced the recruitment agency, who invoiced DEEWR. DEEWR paid the
recruitment agency, who paid Tom.
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• Over the following 6 weeks Tom continued to work but frequently raised concerns
about the lack of a written contract with the agency. Tom is a well-organized
person, has his own standard contract that he uses with clients which had been
prepared for him by a lawyer. Because the recruitment agent had failed to
provide him with a contract, Tom supplied his own standard contract before
starting the work and, soon after starting, he followed this up with letters. He
notified the agency that these were the conditions under which he was
prepared to undertake the work. The recruitment agency never responded to
Tom about his contract or an alternative contract.
• After 6 weeks of work, the recruitment agency informed Tom that DEEWR was
cancelling the work. No explanation was given by the recruitment agency.
Tom has had discussions with the supervisors at DEEWR and subsequently
more senior DEEWR executives. No complaints or concerns have been raised
about the quality of his work. Indeed, the indications are that his work has
been of a high standard. The best assessment of why DEEWR were cancelling
the work is that there was a change of management priorities in DEEWR in
relation to the work.
The position of the three parties:
• Tom's view is that, at minimum, he was engaged for 3 months and took the work on
that understanding. He believes the contract with him has been breached and
that DEEWR has a contractual obligation to pay him for the balance of the
contract plus the promised extension.
• DEEWR has stated that its view is that they had a contract with the recruitment
agency which could be terminated at any time.
• The recruitment agency maintains that it had a contract with Tom which enabled
them to terminate Tom's contract if DEEWR terminated the contract with
them (the agency).
• Tom states that neither the agency nor DEEWR provided him with a contract.
Our view of the issues at law
Given these facts, and based on the documents we have sighted, we believe that there
is most probably a clear contract between Tom and DEEWR for at least 3 months'
work, possibly 6 months' work. Naturally, it is for a court to decide, but our reasoning
is based on our observations of the general approach courts normally take to such
matters. We reason as follows:
• A contract does not have to be something that is written. A contract is created by
the actions, intent and behaviours of the parties to it. For the most part, written
contracts act as clarifications of actual behaviours. Just because no written
contract is in place for Tom does not mean a contract does not exist.
• Tom initially attended an interview based on a potential offer of work from the
agency for work at DEEWR. However, at DEEWR's request, Tom attended an
additional interview where DEEWR made a totally different offer directly to
Tom. Tom considered this offer, which he accepted. At the interview Tom was
offered 3 months' work with a 3-month extension. As a consequence it is most
probable that there exists a direct contract between Tom and DEEWR for at
least 3 months' work and probably 6 months.
• In this instance there is no contract between the recruitment agency and Tom—even
though the recruitment agency paid Tom. The recruitment agency is most
likely acting as an agent for DEEWR—that is, acting on and in the place of
DEEWR.

14

• The failure of DEEWR and the recruitment agency to present Tom with a written
contract and Tom's presentation of his standard contract early in the work
period give Tom some strong standing to claim that the terms under which he
was prepared to work are in fact the terms of the contract he supplied. This is
reinforced by the fact that neither DEEWR nor the recruitment agency
responded to Tom's contract, but rather allowed him to continue to do the
work. By not responding, DEEWR effectively allowed Tom's terms to stand
as the de facto contract.
In our view Tom has a perfect right to claim payment from DEEWR for the balance
of the 3-month contract owed to him. It is probably unlikely that he could claim
payment for an additional 3 months, as this was a contract extension that was subject
to further agreement.
Our view of the management issues
This situation reflects badly on the management capacities of DEEWR in particular,
and the federal public service in general. It reflects ignorance of basic principles of
legal contract and managerial arrogance toward compliance with the law of contract.
DEEWR:
• was sloppy in the way it engaged Tom. It did not follow through with its
undertakings to ensure a written contract was put in place;
• has acted unfairly and irresponsibly in making representations and undertakings to
Tom with which it failed to comply.
Tom appears to have acted in good faith at all times. The same cannot be said of
DEEWR.
Remember, DEEWR, the Department of Education, Employment and Workplace
Relations, is the federal department charged with overseeing the Fair Work Act
(FWA). Its responsibility is to oversee the application of the FWA to ensure fair
treatment of employees. But in this instance it has not applied the same principles of
fairness to its engagement of Tom, an independent contractor.
The practical position of Tom
Tom is in a difficult position. He has tried to resolve the issue by having meetings
with appropriate senior people in DEEWR. They have refused to alter their position.
Tom has looked at various legal avenues, one being the unfair contract provisions of
the Independent Contractors Act. This could be an avenue. The case could be fairly
simple because this appears to be a straightforward breach of contract by DEEWR.
However, any legal avenue could involve considerable legal expense on Tom's behalf.
A simple Magistrates Court action could easily cost Tom $10,000 to $15,000 and an
enormous amount of his time, taking him away from his normal income-earning
work. For DEEWR, if Tom were to take legal action, the issue would simply be
handed to government lawyers with the expense being a budget annoyance. Tom, a
lone individual, is confronted by the 'machine' of government.
The other risk for Tom is potential damage to his income-earning capacity through the
denial of future contracts. Like any industry, reputation in the IT sector is important.
By taking legal action against DEEWR, regardless of his rights, Tom risks being
unofficially black-banned from future government, and even private-sector, work.
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Tom probably has clear legal rights but faces a commercial 'catch-22'. That is, there
seems no easy resolution to this for him.

3.2 Examples of ‘Unfair’ contract clauses
These clauses are taken from actual contracts. Note that, on the surface, the clauses
may look quite benign and simple in the context of an entire contract. But the effect of
the clauses can dramatically affect the entire contract structure and hence the way the
commercial contract functions.
Contract situation 1
Ship pilots contracts
“7.1 The quantum of the Service Fee may be reviewed annually by the
Principal…The Principal may, but is not obliged to, increase the quantum of the
Service fee as a consequence of the review or otherwise.”
Impact: This would not be considered ‘unfair’ but it does set a circumstance in which
it appears that the price of the contract is entirely controlled by the Principal. Again
it’s not ‘unfair’ but sets a certain tone to the relationship.
“9.1 Regardless of whether a legally enforceable claim is threatened or made,
the Contractor indemnifies the Principal for all Claims that the Principal incurs
or is liable for in connection with …etc”
Impact: This is an attempt by the Principal to remove liability almost entirely from
himself and to transfer all liability under the contract to the Contractor. It’s most
likely an ‘unfair’ term.
Contract situation 2
IT contractors
•

•
•

Information technology contractors are quite commonly engaged through
third-party (on-hire) entities. This is routinely the case with the government
sector. The ‘Client’ is a government department.
The “Contractor’ is the on-hire entity.
The ‘Principal Person’ is the individual IT specialist who actually does the IT
work.

The examples below are from Australian government contracts and/or the contract of
the on-hire entity. The examples given below have been selected to show the impact
on the Principal Person, the individual at the end of the contract chain and the one
actually doing the work.
• The Australian government has a standard form contract organized through
Centrelink that applies it to the on-hire entity.
• The on-hire entity transposes the terms of the government contract into
standard form contract/s that the IT specialist is required to sign.
• Quite understandably, the on-hire entity replicates any potential unfairness in
the government contract in the IT specialist contract—particularly where
liability transfer issues exist.
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In effect, where possible ‘unfairness’ exists, it cascades throughout the contract chain.
Examples
“3.3 The Contractor shall, if requested by the Client, rectify at no cost to the
Client any work that, in the reasonable opinion of the Client, is not fit for
purpose.”
“3.4 Should the Contractor fail or be unable to rectify any faulty work
described in clause 3.3, the Client may have the rectification carried out and
the cost recovered from the Contractor .”
Impact: The clauses arguably look reasonable but the question is: who decides if the
work done is ‘not fit for purpose’? The absence of a quick and cheap disputeresolution process means that the Client is able to make an accusation in a situation
where the Contractor has limited effective capacity to counter such accusations.
“7.1.1 The services of the Principal Person may be terminated by notice in
writing if the Client notifies the Contractor that the services of the Principal
Person are no longer required for any reason other than those described in 7.2.
In this case, The Contractor will terminate this agreement in writing on the
same terms as it receives from the Client.”
“7.1.2 The Contractor must complete the full term of the assignment.”
Impact: These two clauses combined (7.1.1 & 7.1.2) enable the IT specialist’s
contract (Principal Person) to be terminated at a moment’s notice but do not give the
same power to the IT specialist. As such, the clauses are ‘unfair’. And the unfairness
operates through a cunning legal device. In effect the Contractor is required to
complete the assignment but required also to terminate the Principal Person if the
Client is not happy with the Principal Person even though the Client does not have a
contract with the Principal Person. It gives the Client (the Federal government) the
power to terminate the Principal Person’s contract while at all times arguing that the
Client (Federal government) does not have legal liability.
7.1.3 “If the Principal Person breaches this agreement and fails to complete
the full term of the assignment and the Client intends to claim compensation
from The Contractor, The Contractor may, at its sole discretion, deduct from
the Fees payable to the Principal Person an equivalent amount.”
7.3 No Compensation
“Upon termination of this Agreement in accordance with its express terms the
Principal Person is not entitled to claim any compensation or damages from
the Contractor or the Client in relation to that termination howsoever caused.”
Impact: Clauses 7.1.3 and 7.3 flow from the unfairness of 7.1.1 and 7.1.2 and add
another dimension to the unfairness. That is, the IT contractor (Principal Person)
becomes liable for alleged damages and must pay an amount which can be deducted
automatically from the IT contractor without agreement from the IT contractor or
even a process where the IT contractor can challenge the alleged damages. However,
the reverse right does not apply to the IT contractor, who cannot seek damages
him/herself under like circumstances. As such the clauses are ‘unfair’.
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Contract situation 3
Contracts for owner-drivers in the vendor machine filling business
Across Australia there are tens of thousands of food and drink vending machines.
These are typically stocked by small business owner-drivers under contract to
companies who own the vending machines and who produce, promote and market the
well-known brand products stocked in the machines. This ‘retail’ sector is dominated
by Coca-Cola and PepsiCo, with a few smaller players involved. Thousands of
owner-drivers stock the machines under contracts that normally tie them to working
exclusively for the one client and impose on them requirements to have a truck in the
company’s/client’s livery. They normally have trade restrictions placed on them if
they cease working for the client.
The contract examples below are from actual current contracts. There are clauses that
would presumably be ‘unfair’ under the proposed new laws. The contracts are
‘standard form’ and the companies will not entertain variations to them.
The clauses that give rise to the unfairness are as follows:
“Company can change the terms of the contract at will
• “…operating policies, as notified and issued to the Contractor and
Customer Service Operator by (the Company) from time to time.”
• “Route means the area contained …(in)… this Agreement, as amended by
(the Company) from time to time.”
• “The Company reserves the right to replace, withdraw or alter the terms of
the Procedures and Practices Manual, including any such benefits from
time to time at its sole discretion”
• “The Company may (at its absolute discretion) upon reasonable notice
amend or add to the Rules of Operation from time to time.”
• “The Contractor agrees that the (Company) Policies as varied from time to
time shall form part of this agreement and as such strict adherence to the
Policies is required…” (note that the Policies are not annexed to the
agreement).
• “… in order to ensure that high quality Customer service is delivered, (The
Company) may, during the Term, vary its requirements in respect of the
Services…”
Contractor has unknown liabilities when company changes the contract
• “The Contractor must at its expense, ensure that the Vehicle complies with
(The Company) policies.”
Withholding of payments to Contractor
• “The Contractor acknowledges that (The Company) is entitled to withhold
payment of the whole of, or a proportion of, the Management fee where
the Customer Service Operator fails to meet the Customer Service
Operator Performance Measures”. (Note that the Measures are not
annexed to the Agreement and can be varied by the Company.)
Compulsory acquisition of contractors’ property
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•

“On expiry of this Agreement or termination of this Agreement pursuant to
Clause 13 (The Company) …will have the right to purchase the Vehicle at
the purchase value on terms as determined by The Company…”

Contractor responsible for taxes even where the law imposes taxes on the
Company
• “The Contractor is solely responsible for all salaries…. payroll tax … The
Contractor indemnifies (The Company) in respect of all such … liabilities”
The Company has no liability for its failures
• “So far as the law permits, The Company is not liable for any indirect or
consequential loss or damage or loss of profit arising out of the
Company’s performance of, or failure to perform the Agreement”
Restraint of trade
• “The Contractor covenants that it will not for a period of 6 months after
the termination of the Agreement …engage in any activity that directly or
indirectly involves the sale of Goods through vending machines, mobile
food vans or honesty boxes within 5 kilometres …”
Contractors rights to operate can be usurped
• “Without prejudice to (The Company’s) rights under this Agreement, (The
Company) has the right exercisable at its discretion, to arrange for a party
other than the Contractor within the Route … where (The Company)
determines that the service levels are not being met…”
On our reading, the contracts have the following features. They:
• Allow the company to change the terms of the contract exclusively at its discretion
and without reference to, or approval from, the independent contractors.
• Allow the company to change the price at which it pays the independent contractors
without securing agreement from them.
• Allow the company to change at its absolute discretion the key performance
indicators against which the independent contractors are assessed to ascertain
if they are adequately performing their work or not.
• Allow the company at its absolute discretion to change and order where, how and
when the independent contractors undertake the work.
• Require the independent contractors to invest in equipment which meets the
company's specifications. The specifications may be changed at any time by
the company. The investment required is in the order of $90,000.
• Allow the company to terminate the contract at its exclusive discretion, removing
from the independent contractors any right to external appeal or seek redress
for compensation for loss of their business.
• Give the company the exclusive right, upon termination of the contract, to acquire
the independent contractor's equipment from the contractor as determined by
the company.
• Impose a restriction of trade on the self-employed person such that they are
prevented from offering their services to the public at large—either during the
life of the contract or on the termination of the contract (for 6 months).
• Require the independent contractors to have the company’s colours and insignia on
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•
•
•
•

their business equipment as stipulated by the company, which can be changed
at any time by the company.
Allow the company to withhold payments from the independent contractors.
Require the independent contractors to indemnify the company against losses or
damages, whether those losses or damages are proven or not.
Require the independent contractors to indemnify any costs that the company may
be obliged by law to incur in relation to workers' compensation premiums and
payroll tax.
Do not have an independent dispute-resolution procedure.

Contract situation 4
Finance Sector sales agents Aussie Home Loans
Background
The contract in this case study is a standard form contract used by the high-profile
lender Aussie Home Loans with its commission finance brokers. The contract sets out
the arrangements under which the finance brokers will be paid commissions on
finance deals they secure with consumers. The commissions include upfront and
trailing commissions on long-term finance arrangements.
The ‘unfair’ contract clauses
We have reviewed the entire contract being used and have extracted those clauses that
we believe are ‘unfair’. Our criteria for unfairness are the unfair contract provisions in
the ACL for consumers.
The unfair contract clauses on our evaluation are as follows [our editorial deletions
and changes inside square brackets]:
“Definitions; [The Company’s] Policies means [The Company’s] policies as
they may be varied by [The Company] from time to time at [The Company’s]
absolute discretion.”
Restraint Period; effectively 24 months unless the contractor can litigate.
Clause 2.2 Requires the contractor to work exclusively for [The Company]
and ‘devote their whole time and attention to the business of [The Company]’
And ‘must not do any other work unless with the prior consent of [The
Company]’
Clause 3.2 (c) ‘[The Company] may withdraw accreditation to perform the
services at any time’.
Clause 3.10 The Contractor agrees to abide with all [The Company’s] polices
‘as advised by [The Company] from time to time.’ [Note: company policies
can be changed at any time, effectively changing the contract]
Clause 9. (a) contractor will not ‘have any interest in or be involved in any
business which in the reasonable opinion of [The Company] is engaged or
concerned in competition with or provides the same or similar products to
[The Company]’.
Clause 10 (d) ‘we may vary products available for marketing by you at any
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time, and we can withdraw your right to market some or all products even if
we are still allowing other contractors to sell those products.’
Clause 13.1 ‘You agree that it is a term of this Agreement that you must
strictly meet all KPIs [Key Performance Indicators]’
Clause 13.2 ‘You acknowledge that new KPIs and KPI targets may vary as
advised by [The Company] from time to time and that compliance with those
new KPIs and KPI targets constitutes a condition of this Agreement’
Clause 14.3 ‘You agree that [The Company] may declare and determine the
amount or rate of commission payable etc’
Clause 14.4 ‘We reserve the right to vary the basis upon which you are
remunerated, the rates of commission and other information etc’
Clause 14.5 ‘[The Company] calculation and determination of any
commissions or other benefits payable to you is final.’
Clause 14.8 ‘During the term of this Agreement and at any time after the
Termination Date, if any commissions or other payments have been paid to
you where in the reasonable opinion of [The Company] you are not entitled to
such payment etc such commission or payments must be repaid by you to [The
Company] on demand etc’
Clause 16.1 ‘[The Company] may at its discretion immediately suspend your
rights to market our products etc’
Clause 17 Immediate Termination; ‘this Agreement may be terminated
immediately at any time by us giving notice to you if, in our opinion, any of
the following events occurs’.
Clause 17.1(b) ‘you breach any of [The Company’s] policies’.
Clause17.1 (l) ‘you engage in any conduct that is in the sole opinion of [The
Company] likely to injure [The Company’s] reputation or commercial
interests.’
Clause 17.1 (m) you do not comply with the Minimum Performance
Requirements specified in the Addendum’.
Clause 19.1 ‘In the event that this Agreement is terminated ... we will notify
[specifies a wide number of people and organisations] of the circumstances
giving rise to the termination’.
Clause 19.2 ‘You agree not to make any claim against [The Company] in
respect of an notification made pursuant to clause 19.1’.
Clause 20.3 ‘If this Agreement is terminated pursuant to clause 17.1 you will
not be entitled to any commission or other payment etc’.
Clause 21.4 ‘Subject to the entitlement of [The Company] to unilaterally vary
the rates of commission and other information specified in the Addendum ...’
The effect of these clauses
The contract enables the company without reference to, consultation with, agreement
from, or appeal by, the finance contractors to:
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• Change every and any aspect of the contract.
• Change the key performance indicators used to evaluate the finance contractors’
performance.
• Change the calculations upon which the finance contractors’ commissions are
computed.
• Cease paying the contractor/s.
• Terminate the contract.
• Restrict the finance products the contractors may sell.
• Force the contractors to pay money to the company.
• Potentially harm the reputation of the contractor/s and deny contractor/s the right to
defend their reputations.
In addition, the contract:
• Forces the contractor/s to work only for the company.
• Prevents the contractor from having any other business interests in the finance field
when working for the company.
• Prevents the contractors from working for anyone else in the finance-related field
for periods of up to two years after leaving the company.
Contract situation 5
Driving with transport company Toll
ICA received the following email from an owner-driver then read the contract
provided.
“I am writing to you in regards to your email on unfair treatment from big
business. I would like to thank you for your advice at a time that I needed it.
I am 2nd generation small business. My parents have owned 3 businesses
since 1966. In 1981 they purchased a small brewery run with no contract and
the business was recognised by areas. The area was purchased and the cartage
rates were set by the TWU. As we had a connection with Woolworths from a
previous business, and they were opening their ….. outlet in ……, my mother
wrote to Woolworths in September 1982 offering to deliver beer to their new
outlet. This is how we started.
Regarding unfair contracts. I do not work in any capacity for either Tooheys
or Carlton United (I am paid by my customers). In 2003, I was somewhat
surprised to be asked to sign a 3-year contract by Toll, who at the time were
running both Tooheys and Carlton United depots in Newcastle.
As I own my business, clause .. was of some interest. A lot of discussion took
place at the time with other owners wanting to sign this contract. In the end
nothing happened. This contract would have finished in 2006. If this is the
kind of contract that is offered to small business, it is no wonder we are a
dying breed.
In 2008, big business changed the way we operate. Woolworths decided to
contract out their delivery of beer. It’s good to see that some people are
offered real contracts.
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Toll Transport Pty Ltd- Service Agreement 2003
Clause 6: Contract Carrier Induction: “The Carrier agrees that the
Company’s Induction for Contract Carriers, a copy of which is attached, as
varied from time to time, shall form part of the contract of engagement and as
such adherence to its terms is required.”
Clause 7 Performance Indicators: : “Performance indicators are to be
developed with reference to …. It is intended that targets will be set and
measured to determine productivity performance improvements …”
“The Parties to this Agreement further recognize that if the Carrier fails to
reach these measures as agreed the Carrier will be required to rectify such
service failures as instructed by the Company. Should the Carrier not
adequately rectify these service failures the Carrier will then be subject to
disciplinary action which may also lead to the termination of the Carrier’s
contract of carriage.”
Clause 22. Withdrawal of Services: “The Carrier undertakes that it will not
withdraw its services during the period of operation of this Agreement other
than in accordance with the terms of the Agreement.”
Clause 25. Entire Agreement. “This Agreement shall constitute the entire
Agreement between the Parties …” [Note: but clearly it is not because it is
subject to the 7 Performance Indicators that have not been developed.]
Clause 28.2 Termination of contract of carriage: “The company may
terminate the Contract of Carriage with respect to the Carrier immediately and
without the payment of compensation if… (then lists loss of driver’s license,
insurance, ‘serious misconduct’, damage to the reputation of the Company,
etc) [Note: This clause, particularly ‘serious misconduct’ is not defined and is
at the determination of the company, which gives the Company the effective
power to terminate at its whim. There is no such similar clause applying
against the Company. Yet under Clause 22 the Carrier cannot withdraw
services.]
Effect of these ‘unfair’ clauses
Toll can change the terms of the contract (including price) at any time through its
Induction for Contract Carriers.
The contract is not complete because the KPI’s have not been established. Therefore
the owner-drivers do not know the terms of the contract they are entering.
The owner-driver cannot withdraw his or her services (end the contract), yet Toll can
terminate the contract on a concocted excuse of ‘misconduct’ or of damaging the
company’s ‘reputation’.
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