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Workplace Safety Legislation 
Amendment (Workplace Manslaughter 

and Other Matters) Bill 2019 
 

Introduction Print 
 

EXPLANATORY MEMORANDUM 
 

General 

The main purposes of the Workplace Safety Legislation Amendment 
(Workplace Manslaughter and Other Matters) Bill 2019 are to— 

•   amend the Occupational Health and Safety Act 2004 
(the OHS Act) to provide for offences of workplace 
manslaughter and to establish a Workplace Incidents 
Consultative Committee,  

•   make consequential amendments to other Acts in relation to 
workplace manslaughter, and 

•   amend the Workplace Injury Rehabilitation and 
Compensation Act 2013 in relation to the Board of 
Management of the Victorian WorkCover Authority. 

Clause Notes 

Part 1—Preliminary 

Clause 1 sets out the purposes of the Bill. 

Clause 2 is the commencement provision, which provides for the Bill to 
come into operation on a day or days to be proclaimed, or on 
1 July 2020 if not proclaimed before that date. 
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Part 2—Workplace manslaughter 

Division 1—Amendments to Occupational Health and Safety 
Act 2004 

Clause 3 inserts new Part 5A in the OHS Act, which contains new 
sections 39A to 39G.  These sections provide relevant definitions 
and new offences of workplace manslaughter. 

New section 39A provides that the objects of new Part 5A are— 

•   to prevent workplace deaths; 

•   to deter persons who owe certain duties under Part 3 of 
the OHS Act from breaching those duties; and 

•   to reflect the severity of conduct that places life at risk 
in the workplace. 

New section 39B sets out various definitions for new Part 5A in 
the OHS Act.  These definitions are used in the new workplace 
manslaughter offences. 

Applicable duty is defined for new Part 5A to mean a duty 
imposed under Part 3 of the OHS Act, except— 

•   duties owed by employees under section 25 of the 
OHS Act; or 

•   the duty of an employee who is not an officer not to 
recklessly endanger persons at workplaces under 
section 32 of the OHS Act. 

The purpose of the workplace manslaughter offences is to hold 
those with the power and resources to improve safety to account, 
such as organisations and their officers.  Employees who are not 
officers do not have a sufficient level of power or resources to 
improve safety standards.   

Accordingly, the offences exclude certain duties owing to certain 
employees.  Those duties are excluded from the definition of 
applicable duty.  However, nothing in the Bill prevents the 
prosecution of these employees under the common law 
(for example, common law manslaughter) where their conduct 
has been criminally negligent and resulted in a workplace 
fatality, or under other criminal or occupational health and safety 
laws.   
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Conduct is defined to have the meaning given in new 
section 39C.   

Constitute a breach of an applicable duty is defined to have the 
meaning given in new section 39D.   

Negligent is defined to have the meaning given in new 
section 39E.   

Owes an applicable duty to another person is defined to have the 
meaning given in new section 39F. 

New section 39C defines conduct for new Part 5A as an act or an 
omission to perform an act. 

New section 39C(2) provides that an omission to perform an act 
on or after the commencement is conduct for the purposes of new 
Part 5A regardless of whether an occasion for performing that act 
arose before that commencement.   

This subsection provides that a person cannot avoid liability by 
arguing that negligent conduct occurred before commencement 
where an opportunity to correct the negligent conduct also arose 
after commencement.  For example, if an organisation 
implements an unsafe policy before commencement that would 
be taken to be negligent conduct, and which causes death after 
commencement, the organisation's omission to amend the unsafe 
policy after commencement would be relevant conduct for the 
purposes of prosecution.   

New section 39D defines when conduct may constitute a breach 
of a duty for new Part 5A.  This section clarifies that conduct 
may fall within the definition regardless of whether any other 
conduct also contributed to the breach, and whether any 
proceeding has been commenced in respect of that breach.   

New section 39E defines that conduct is negligent for new 
Part 5A if it involves a great falling short of the care that would 
have been taken by a reasonable person in the circumstances in 
which the conduct was engaged in, and involves a high risk of 
death, or serious injury or serious illness (which is intended to 
include occupational diseases which would be deemed a serious 
illness).  The definition is based on the common law standard of 
criminal negligence in Victoria.   
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In King v The Queen (2012) 245 CLR 588, the High Court 
discussed the criminal negligence test, including confusion 
around the prosecution needing to prove that conduct merited 
criminal punishment.  It is implicit that conviction of an 
indictable offence would merit criminal punishment.  It should 
not be a necessary condition for conviction of an accused person 
under this offence for the jury to consider if their conduct merits 
criminal punishment, or for a jury to be directed that it is.  On 
this basis, and to avoid confusion, the definition of negligent in 
new section 39E does not refer to "conduct meriting criminal 
punishment". 

New section 39E(2) provides that in determining whether 
conduct engaged in by a body corporate is negligent— 

•   what matters is the conduct engaged in by the body 
corporate itself; and 

•   it does not matter whether the conduct is, or is not, 
conduct imputed to the body corporate under 
section 143; and  

•   it does not matter whether any of the body corporate's 
officers were involved in all or any part of the conduct; 
and  

•   the standard to be applied under subsection (1)(a) is the 
standard of care that would have been taken by a 
reasonable body corporate in the circumstances in 
which the conduct was engaged in. 

While a court will decide what matters are relevant in a particular 
case, these factors are designed to provide guidance to the court 
in assessing negligence for a body corporate while emphasising 
that what matters is the conduct engaged in by the body 
corporate.  An organisation may be liable directly or indirectly.  
This is discussed further under the heading "Criminal liability of 
organisations". 

A court may also have regard to steps taken or things provided by 
the body corporate to prevent or minimise the risk of death, or 
serious injury or serious illness.  It is not intended that a body 
corporate's conduct would be found to be negligent solely 
because an employee, agent or officer acted contrary to steps 
taken or things provided by the body corporate. 
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A body corporate that complies with its occupational health and 
safety obligations should not be captured by the workplace 
manslaughter offence.  In line with current section 143 of the 
OHS Act, conduct is only to be imputed to a body corporate if 
the employee (etc.) is acting within the actual or apparent scope 
of their employment or authority.  Accordingly, a body corporate 
is not intended to be guilty of workplace manslaughter solely 
because a "rogue" employee, agent or officer acted contrary to 
steps taken or things provided or directed by the body corporate. 

New section 39E does not specify the factors a court may 
consider in determining whether an individual officer was 
negligent for the purposes of the offence.  Without limiting the 
court's considerations, the type of matters it may have regard to 
include— 

•   what the officer knew about the matter concerned; 

•   the extent of the officer's ability to make, or participate 
in the making of, decisions that affect the body 
corporate in relation to the matter concerned; 

•   whether the contravention by the body corporate is also 
attributable to an act or omission of any other person; 
and 

•   any other relevant matter. 

New section 39F defines that a person (A) owes an applicable 
duty to another person (B) for new Part 5A if Part 3 of the OHS 
Act imposes an applicable duty on A and it is either explicit or 
implicit that B is a person to whom the duty is owed.   

The purpose of linking the new offences to existing duties under 
the OHS Act is to provide significant consequences for breaching 
these duties where negligent conduct causes death.  If duty 
holders are compliant with these duties, they should not be liable 
for the offences.   

New section 39F clarifies that a duty owed to another person may 
be explicit or implicit.  Not all duties in Part 3 of the OHS Act 
expressly state a class of people to whom the duty is owed.  For 
example, section 26 of the OHS Act expressly provides a duty to 
provide a safe workplace but does not name a class of persons to 
whom the duty holder owes the obligation.  The duty implies that 
the workplace is to be kept safe for those who use it, which may 
include employees or members of the public. 
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New workplace manslaughter offences 

New section 39G provides 2 new offences of workplace 
manslaughter to capture negligent conduct which causes the 
death of an employee or member of the public.   

The first offence, in subsection (1), applies to organisations 
(including bodies corporate, partnerships, unincorporated bodies 
and unincorporated associations) and self-employed persons.  
The maximum penalty for this offence is imprisonment for 
20 years for as natural person, or 100 000 penalty units for a 
body corporate. 

The second offence, in subsection (2), applies to officers of an 
applicable entity.  An applicable entity is a body corporate, an 
unincorporated body or association, or a partnership, whether or 
not it represents the Crown (see subsection (3)).  The maximum 
penalty is 20 years' imprisonment.   

Volunteers are excluded from both offences. 

The maximum penalties are intended to deter organisations and 
officers from breaching their occupational health and safety 
duties, and encourage them to allocate appropriate resources and 
training to improve workplace safety.  The maximum 20 year 
term of imprisonment is consistent with other manslaughter 
offences.  These significant penalties reflect the seriousness of 
the offences.   

Subsection (4) clarifies that these offences are indictable offences 
that cannot be determined summarily. 

Scope of the new offences 

Volunteers are excluded from both offences, so that people are 
not discouraged from volunteering. 

No other class of person is excluded, other than volunteers and 
employees who are not officers.  The exclusion of employees is 
discussed further in relation to the definition of applicable duty. 

The exclusion of a specific class of organisation would 
undermine the purpose of the offences and could produce 
unintended consequences.  Prosecutorial discretion will act as an 
appropriate safeguard against prosecutions for workplace 
manslaughter that are not in the public interest, as it does for 
other criminal offences.  For example, in some cases, it may not 
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be appropriate to prosecute a family business involved in the 
death of a family member.   

Criminal liability of organisations 

New section 39G(1) is intended to allow for direct criminal 
liability of an organisation.  Historically, the "identification 
doctrine" or the "directing mind and will" theory of corporate 
liability only allowed a corporation to be found liable where the 
conduct could be attributed to an individual of sufficient 
authority within the organisation.  The identification doctrine 
does not effectively work in modern, decentralised corporate 
structures.  More recently, courts have indicated that determining 
how a corporation acts, or fails to act, for the purposes of an 
offence is a question of statutory interpretation (R v CICG Pty 
Ltd [2006] VSCA 181).  Therefore, the question is whether the 
legislation is intended to apply to a corporation and how it is 
intended to apply. 

The subsection (1) offence is intended to allow for— 

•   direct liability of a body corporate (or other entity) 
where the organisation's unwritten rules, policies, work 
practices or conduct implicitly authorised 
non-compliance, or failed to create a culture of 
compliance, with its duties, and a death resulted from 
this negligent conduct. 

•   indirect liability of a body corporate (or other entity) 
where the act(s) or omission(s) of individuals within the 
organisation would amount to negligent conduct of the 
organisation, regardless of whether the death occurred 
due to one person's negligence or the aggregate 
negligence of multiple people, and regardless of 
whether a person of sufficient authority within the 
organisation is at fault. 

The primary consideration is the conduct engaged in by the body 
corporate to ensure a safe workplace.  See the discussion under 
new section 39E in relation to "rogue" employees (etc.).   

Criminal liability of officers 

New section 39G(2) provides for individual liability of "officers" 
of applicable entities.  The term officer is already defined in 
section 5 of the OHS Act by reference to the Corporations 
Act 2001 of the Commonwealth.  This definition captures 



 8 

individuals at the highest level of the organisation with the power 
and resources to improve safety, including directors and people 
who participate in making decisions that affect a substantial part 
of the organisation's business, or who have the capacity to affect 
significantly the organisation's financial standing.   

Elements of the new offences 

New section 39G(1) and (2) require an organisation's or officer's 
conduct to— 

•   be negligent (as defined in new section 39E); 

•   constitute a breach of an applicable duty (as defined in 
new sections 39D and 39F); and 

•   cause the death of another person. 

It is intended that the common law test for causation apply to 
conduct that causes the death of another person.  That is, the 
conduct must be such that an ordinary person would hold it, as a 
matter of common sense, to be a cause of the death.  The mere 
fact that an organisation's or officer's conduct contributed 
causally to the death, or was a necessary cause of it, is not 
sufficient.  It must have "contributed significantly" to the death or 
have been a "substantial and operating cause" (Royall v R (1991) 
172 CLR 378).  In appropriate circumstances, it is also intended 
to capture conduct causing a person to be injured or contract an 
illness (including a mental illness) that later causes the person's 
death, in line with general principles of causation. 

Defences and extra-territorial scope 

In addition to the maximum penalties specified in new 
section 39G, other sanctions under the OHS Act may apply 
(for example, adverse publicity orders under section 135). 

Any defences available to a person in a prosecution for 
manslaughter under the common law or other legislation, will 
also be available to a person in a prosecution for workplace 
manslaughter.  The Bill does not limit or exclude any such 
defences. 

The offences are also intended, by implication, to capture 
conduct that occurs— 

•   outside Victoria but results in a workplace fatality in 
Victoria; or 



 9 

•   inside Victoria but results in a workplace fatality outside 
Victoria. 

For example, if a person is killed in Victoria due to the 
negligence of an organisation, and the negligence is partly due to 
its occupational health and safety policies, it is intended that the 
organisation or an officer of the organisation may be prosecuted 
for the offence in Victoria even if the policies were drafted 
interstate.  Similarly, the offences are intended to cover situations 
where negligent conduct occurs in Victoria, but the relevant 
death occurs in a different state.  For example, where an 
employee is injured at work due to negligent conduct, and dies in 
hospital outside of Victoria because of that injury. 

Clause 4 inserts new part 9A in the OHS Act, which contains new 
sections 126A and 126B.   

New section 126A(1) establishes the Workplace Incidents 
Consultative Committee.  The purpose of this Committee is to 
provide an ongoing necessary public voice to persons who are 
affected directly or indirectly by workplace incidents involving 
death or serious injury or illness, and means of providing advice 
to government.   

Subsection (2) provides the functions of the Committee.  The 
Committee's functions will be to provide advice and make 
recommendations to the Minister to inform workplace safety 
policy reform including the needs of those who are affected 
directly or indirectly, by incidents involving death, serious injury 
or serious illness that occur in the workplace.  The Bill does not 
define the term "needs" as it is intended to be broad and include, 
but not be limited to, emotional, financial and physical needs.  
This may include the discussion of needs provided for in 
legislation other than the OHS Act, such as the Workplace 
Injury and Rehabilitation Compensation Act 2013. 

Membership and governance details will be prescribed in the 
Regulations, as provided for in subsections (3), (4) and (5), 
providing flexibility and allowing further opportunity to consult 
with families and injured workers in the design of the Committee.  
Consistent with the Committee's aims, subsection (5) provides 
that the majority of the Committee's members must have direct or 
indirect experience of workplace incidents, which is intended to 
ensure that injured workers and families of victims of workplace 
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fatalities and serious incidents represent the strongest voice on 
the Committee.   

New section 126B provides that the Committee may give to the 
Minister a written report about its operations within 4 months 
after the end of a financial year.  Subsection (2) provides that if a 
report is provided, the Minister must table it in each House of 
Parliament.   

There may be years in which a report is not considered necessary.  
If, however, the Committee decides to provide a report, the 
tabling requirement will ensure transparency of the Committee's 
advice and recommendations, and promote accountability of the 
Government in acting on such advice and recommendations. 

Clause 5 amends section 132 of the OHS Act, which currently provides a 
2 year time limitation for commencing proceedings for indictable 
offences in the OHS Act.  The amended section excludes 
proceedings for: 

•   a workplace manslaughter offence under new 
sections 39G(1) or (2); and 

•   an offence against section 144(1) of the OHS Act 
arising in respect of a contravention of workplace 
manslaughter under new sections 39G(1) or (2). 

Removing the 2 year limitation period for theses offences will 
allow agencies sufficient time to investigate a workplace fatality 
and bring proceedings where appropriate.  Experience from other 
jurisdictions suggests that investigations of alleged workplace 
manslaughters can be complex and time consuming.  This 
approach is consistent with other manslaughter offences in 
Victoria.   

Clause 6 amends section 144(1) of the OHS Act, which currently provides 
that if a body corporate contravenes a provision of the OHS Act 
and the contravention is attributable to an officer of the body 
corporate failing to take reasonable care, the officer of the body 
corporate would be liable to a fine not exceeding the maximum 
fine that could be imposed on a natural person found guilty of the 
same offence.   
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By virtue of section 109 of the Sentencing Act 1991, the 
maximum fine for workplace manslaughter for an individual 
would ordinarily be 2400 penalty units (the default fine 
corresponding to 20 years' imprisonment).  This clause provides 
for an increased maximum fine of 10 000 penalty units.  This is 
an appropriate fine amount for an officer of a body corporate 
where the body corporate contravenes section 39G(1) and that 
contravention can be attributed to the officer failing to take 
reasonable care.  This fine reflects the seriousness of the 
workplace manslaughter offence and is more commensurate with 
the penalty that would apply to a body corporate (taking into 
account that failing to take reasonable care is a lower standard 
than criminal negligence). 

Clause 7 amends section 145(3) of the OHS Act, which currently provides 
that the penalty to which an officer of a partnership or an 
unincorporated body or association is liable for an offence 
committed by him or her because of the effect of subsection (1) 
is a fine not exceeding the maximum fine that could be imposed 
on a natural person found guilty of the same offence committed 
at the same time (otherwise than because of the effect of 
subsection (1)).   

By virtue of section 109 of the Sentencing Act 1991, the 
maximum fine for workplace manslaughter for an individual 
would ordinarily be 2400 penalty units (the default fine 
corresponding to 20 years' imprisonment).  This clause provides 
for an increased maximum fine of 10 000 penalty units.  This is 
an appropriate fine amount for an officer of a partnership or 
unincorporated body or association where the officer is guilty of 
the offence under new section 39G(1) for failing to take 
reasonable care.  This fine reflects the seriousness of the 
workplace manslaughter offence and is commensurate with the 
penalty that would apply to an officer of a body corporate in 
similar circumstances by virtue of section 144. 

Clause 8 inserts new Division 2 into Part 15 of the OHS Act (Transitional 
provisions).   

New section 187(1) provides that new Part 5A applies to offences 
alleged to have been committed on or after the commencement of 
new Part 5A.  New section 187(2) provides that if an offence 
against new section 39G(1) or (2) is alleged to have been 
committed between 2 dates, one before and one after the 
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commencement of new Part 5A, it is alleged to have been 
committed before that commencement.  This ensures that the 
offences will only apply prospectively, noting that section 39C(2) 
provides that an omission to perform an act on or after the 
commencement is still conduct for the purpose of the offences 
regardless of whether an occasion for performing that act arose 
before that commencement.   

New section 187(3) provides for the same arrangement in respect 
of an offence against section 144(1) arising in respect of a 
contravention of new section 39G(1). 

Division 2—Consequential amendments to other Acts 

Clause 9 inserts new item 35A in Schedule 9 of the Crimes Act 1958 to 
enable police officers to take DNA samples from a person 
reasonably suspected of committing workplace manslaughter 
without a court order.  This is consistent with police powers in 
relation to other manslaughter offences. 

Clause 10 inserts new paragraph (fa) into section 327M(2) of the Criminal 
Procedure Act 2009.  This will allow the Court of Appeal to 
allow a new trial for a workplace manslaughter offence where the 
accused has been acquitted of the offence but there is fresh and 
compelling evidence against that person.  This is consistent with 
other serious offences covered by this section, including murder 
and manslaughter.   

Part 3—Board of Management of Victorian WorkCover 
Authority 

Clause 11 substitutes section 498(2) in the Workplace Injury 
Rehabilitation and Compensation Act 2013, which sets out 
statutory requirements for the Chief Executive Officer of the 
Victorian WorkCover Authority.  New section 498(2) provides 
that a Director is ineligible to be appointed as the Chief 
Executive Officer.   

This amendment removes the requirement for the Chief 
Executive Officer to sit as a Director on the Board of the 
Victorian WorkCover Authority.  This is intended to bring 
governance arrangements into line with current best practice 
arrangements for public entities.   
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Clause 12 inserts section 503(2) in the Workplace Injury Rehabilitation 
and Compensation Act 2013, which provides that the Chief 
Executive Officer is ineligible to be appointed as a Director.   

Clause 13 substitutes the reference to "Directors other than the Chief 
Executive" in section 509(1) of the Workplace Injury 
Rehabilitation and Compensation Act 2013 for "Directors" to 
remove the application of this provision to the Chief Executive.   

Clause 14 inserts section 623M in the Workplace Injury Rehabilitation 
and Compensation Act 2013, which is a transitional provision. 

New section 623M provides that the Chief Executive Officer 
ceases to be a Director of the Board on the day on which Part 3 of 
the Bill comes into operation.   

Part 4—Repeal of this Act 

Clause 15 provides for the automatic repeal of this amending Act on 1 July 
2021.  The repeal of this Act does not affect in any way the 
continuing operation of the amendments made by this Act 
(see section 15(1) of the Interpretation of Legislation 
Act 1984). 


